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CHAPTER 852
INTESTATE SUCCESSION

852.01 Basicrules for intestate succession. 852.09 Assignment of home as part of share of surviving spouse.
852.03 Related rules. 852.11 Advancement in intestate estate.
852.05 Status of nonmarital child for purposes of intestate succession. 852.13 Right to disclaim intestate share.
Cross-reference: See definitions in ct851 decedentthe net estate not disposed of by will passes as if the

852.01 Basic rules for intestate succession. (1) WHo killer had predeceased the decedent.

AREHEIRS. The net estate af decedent which the decedent has ngt”.(b) A final jludgmefnt of convictiorf1 c;:‘_unlagvful and intentional
disposedf by will, whether the decededtes without a will, or <INg Is conclusive for purposes of this subsection.
with a will which does not completely dispose of the deceslent’ (Pg) A final adjudicatiorof delinquency on the basis of unlaw

estatepasses to the decedm’urviving heirs as follows: fu”y and intentiona”y k|”|ng the decedent is COnClusiVe[jur'
(a) To the spouse: posesof this subsection.

1. If thereare no surviving issue of the decedent, or if the SLti?](br) In the absencef a conviction under pab) or an adjudica

P : i under parn(bg), the court, on the basis of clear and convincing
;Ir:\gg%tﬁ:ueesgt%é” issue of the surviving spouse and the deceolevir%lence,may determine whether the killing was unlawduld

intentionalfor purposes of this subsection.

2. If there are surviving issue one or more of whom are not . . ]
issueof the surviving spouse, one—half of that portion of the-dece, (€) This subsection does nofiet the rights of any person

dent'snet estate not disposed of by will consisting of decesientVN©, before rights undethis subsection have been adjudicated,
property other than marital property purchasedor value and withounotice from the killer property

(b) To the issue, the share of the estate not passing to the sp{{fgthe killer would have acquired except for this subsection; but

underpat (a), or the entire estatetiiere is no sUNViving Spouse: Riller is liable for the amount of_the procegds. No insurance
if the issue are all in the same degree of kinship to¢kedent companyhank or other obligor paying according to the teais

; jts policy or obligation is liable becausetbfs subsection unless
theytake equallybut if they are ofinequal degree then those ot)ef%re p)gymentgit has received at its homéoaf or principal

more remote degrees take by representation. addresswritten notice of a claim under this subsection.

(©) If there_ls NO SUNVIVING SPOUSE or ISSue, to the parents. (3) EscHear. If there are no heirs of the decedent under subs.
(d) If there is no surviving spouse, issue or parent, to the-broghy anq(2), the net estate escheatstie state to be added to the
ersand sisters and the issue of any deceased brother or sist talof the school fund.
representation. History: 1977 c. 2144491981 c. 2281983 a. 1861985 a. 371987 a. 2221987
(e) If there is no surviving spousissue, parent or brother ora 393s.53 1991 a. 2241993 a. 486

sister to the issue of brothers and sisters; if such issue are all in fO]E, e notes 985 Ws. Act 37(marital property trailer bill) and 1991

samedegree of kinship tthe decedent they take equaliyt if Cross-reference: See ss863.37 (2)and863.39 (1)for deposit of funds with state
theyare of unequal degree then tho§enore remote degrees takereasurer.
by representation_ Purportedresiduary clause made only specific and general bequests, making no

. . . . 0%is ositive provision for the residuum; therefore, althooghtraryto the implied
(f) If there is no surviving spouse, issue, parent or issue Gligh of testatarthespouse inherited the residuum under (1) (a) 1. In Matter of Estate

parent,to the grandparents. of McWilliams, 78 W (2d) 328, 254 NW (2d) 277.

f s : : Dispositionof estate of decedent killed by beneficiary discussed. In Matter of
(9) Ifthere is no surviving spouse, issue, parent, iISBBEAF  Egianef Safran, 102 W (2d) 79, 306 NW (20) 27 (19811,

ent,or grandparento the intestats’next of kin in equal degree. A conviction for reckless homicide of the decedent does not automaficalignt

(2) REQUIREMENTTHAT HEIR SURVIVE DECEDENTFORA CERTAIN  NSKAE o g, bt reatiesan sudentary heariog ot b ) () o
TIME. If any person who would otherwise be an heir under(&dib. app. 1994).
dieswithin 72 hours of the time of deati the decedent, the net
estatenot disposed of by will passes under this section as if th252.03 Related rules. (1) MEANING OF REPRESENTATION.
personhad predeceased the decedent. If the time of dettle of Whenrepresentation is called for by852.01 (1) (b)(d) or (e),
decedenbr of the person who would otherwise be an,twithe successions accomplished as follows: the estate is diviohd
times of death of both, cannot be determined, and it cannot &&many shares as there are surviving heirs in the nearest degree
establishedhat the person who would otherwise be an heir ha§kinship and deceased persons in the same degree who left issue
survivedthe decedent bat least 72 hours, it is presumed that thetho survive decedent, each surviving heir in the nearest degree
persondied within 72 hours of theecedeng death. In computing receivingone share and the shareeach deceased person in the
time for purposes of this subsection, local standard time at ts@medegree beinglivided among the deceased persassue in
placeof death of the decedent is used. the same manner until each part passes to a surviving heir

(2m) REQUIREMENT THAT HEIR NOT HAVE INTENTIONALLY (2) CoMPUTING DEGREESOF KINSHIP. The degree of kinship is
KILLED THE DECEASED. (a) If any person who would otherwise becomputed according to the rules of the civil |as follows: [See
anheir under sub(1) has unlawfully and intentionally killethe Figure852.03 (2) following]

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/852.01
https://docs.legis.wisconsin.gov/document/statutes/1995/852.03
https://docs.legis.wisconsin.gov/document/statutes/1995/852.05
https://docs.legis.wisconsin.gov/document/statutes/1995/852.09
https://docs.legis.wisconsin.gov/document/statutes/1995/852.11
https://docs.legis.wisconsin.gov/document/statutes/1995/852.13
https://docs.legis.wisconsin.gov/document/statutes/ch.%20851
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(2m)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(2m)(bg)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(2)
https://docs.legis.wisconsin.gov/document/acts/1977/214
https://docs.legis.wisconsin.gov/document/acts/1977/449
https://docs.legis.wisconsin.gov/document/acts/1981/228
https://docs.legis.wisconsin.gov/document/acts/1983/186
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/acts/1987/222
https://docs.legis.wisconsin.gov/document/acts/1987/393
https://docs.legis.wisconsin.gov/document/acts/1987/393
https://docs.legis.wisconsin.gov/document/acts/1987/393,%20s.%2053
https://docs.legis.wisconsin.gov/document/acts/1991/224
https://docs.legis.wisconsin.gov/document/acts/1993/486
https://docs.legis.wisconsin.gov/document/acts/1985/37
https://docs.legis.wisconsin.gov/document/acts/1991/224
https://docs.legis.wisconsin.gov/document/acts/1991/224
https://docs.legis.wisconsin.gov/document/statutes/863.37(2)
https://docs.legis.wisconsin.gov/document/statutes/863.39(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/852.01(1)(e)

852.03 INTESTATE SUCCESSION Updated 95-96Wis. Stats. Database 2

Figure852.03 (2)
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1 3
Parents UnclesAunts
2 4
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Deceased Sisters First Cousins
1 3 5
- Nephews First Cousins
Children Nieces Once Removed
2 4 6
. Grand First Cousins
Grandchildren Nephews, Nieces Twice Removed
3 5 7
Great Great-Grand First Cousins
Grandchildren Nephews, Nieces Thrice Removed
' Each Succeeding ' Each Succeeding ' Each Succeeding !
: Generation . Generation Vo Generation ,
' Adds One Degree 1+ Adds One Degree + Adds One Degree

(3) RELATIVES OF THE HALF BLOOD. Relatives of the half blood  Courtproperly looked to extrinsic evidence to determine whether signed letter

i constitutedreasonably clear armtrtain acknowledgment of paternitg. R. vAmer
takethe same share as if they had been of the whole blood. ican Standard Ins. Co18 W (2d) 12, 334 NW (2d) 121 (Ct. App. 1983).

(4) PosTHUMOUSHEIRS. A person may be aheir under s.  oneclaiming to be nonmarital child and seeking benefit unden(i first prove

852.01even though born after the death of the decetihvalt per  suchstatus and overcorey presumption of paternity infet. In Matter of Estate
History: 1993 a. 486 New Y_ork !a_lw requir!ng ju_dicial_ finding of paternity dur_ing fatherlifetime in

orderfor illegitimate child to inherit from intestate father did not deny equal protec
. . tion. Lalli v. Lalli, 439 US 259 (1978).
_852'05 Status O_f nonmarital child _for pl_eroses Of_ This statute relating to heirsh(ip of i?legitimates ifieet at death of intestate unal
intestate succession. (1) A nonmarital child or thehild’s  otted member of Indian tribe governed illegitimatelaim to share ofeceased
issueis entitled to take in the same manner as a marital child épyate. Eskra vMorton, 380 F Supp. 205.
intestatesuccession from and through bisher motherand from
andthrough his or her father if the father has either been adjugb2.09 Assignment of home as part of share of surviv. -
cated to be the father in a paternity proceeding undét6dhor ing spouse. (1) If the intestate estate includes an interest in a
hasadmitted in open court that he is the fattoerhas acknowl home,the interest othe decedent is assigned to the surviving
edgedhimself to be the father in writing signed by him. spouseas part of his or her share unded=2.01unless the surviv

(2) Propertyof a nonmarital child passes in accordance witing spouse files with the court at or before the hearing on the final
s.852.01except that the father or the fattsskindred can inherit accounta written request that the home not be so assigned. The
only if the father has been adjudicated taHeefather in a paternity interest of the decedent in the home is valued with all liens
proceedingunder ch767. deducted.Inventory value is prima facie the value of the interest

(3) This section does not apply tachild who becomes a mari in the home. If the valuexceeds the share of the surviving spouse
tal child by the subsequent marriage of the chifshrents under unders.852.01 the court may either (a) assign the interest in the
S.767.60 The status of a nonmarital child who is legaltiopted hometo thesurviving spouse subject to a lien in favor of the other
is governed by s851.51 heirsfor their respective interests in the excess, or (b) assign the

Hlishtory:h1979 €. 3%.92 (Zd) 1979 c. 352;2181 c. 3?111981?1 a. 44:7}5;;3?& a.486 interestin the home to the surviving spouse upon payment by the
Although paternity proceeding may not beintained posthumous oes not ; f
denyequal protection or due process to posthumous illegitimates. In re Estaté%er to the personal representative of the amount by which the

Blumreich,84 W (2d) 545, 267 NW (2d) 870 (1978). valueof the interest exceeds the spossdiare.
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(2) Home means any dwelling in the estate of the decedeithe to an heir is an advance agaitist heits intestate share to
which at the time of the decedestteath the surviving spousebetaken into account by the court in the final judgment only if:

occupiesor intends to occupy; if there are several such dwellings, (a) There is a writing by the decedent clearly stating that the
anyone may be selected by the surviving spouse. It inclules gift is an advance whether or not such writing is contemporaneous
is not limitedto any of the following: a house, a mobile home, @ith the gift; or

duplexor multiple apartment building onait of which is occu (b) The heir states by writing or in coutat the gift was an
piedby the surviving spouse, or a building used in part for a dwegdvance.

ing and inpart for commercial or business purposes. The_home(z) DEATH OF ADVANCEE BEFOREDECEDENT. If a gift is made
includesall of the surrounding land, unless the court in its mscr%u ) =R il . 9

partof the land is not necessary for dwelling purposes and thaf{or to the decedent or within the time limited by852.01 (2)
would be inappropriate to assign all of the surrounding land as f& @mount of the advance shall be taken into account in cemput
home,the court may set bfor the home so much of the land adn9 the shares of the issue of the prospective heir to whom the gift
is necessary for a dwelling. In determining whether to allow'}2Smade, whether or not the issue take by representation.
division of the land and in determining how much land should be (3) VALUATION. If any gift is anadvance, its value shall be
set of, the court shall take into account the use and marketabilfigterminedas of the time when the heir comes into possession or
of the parcels set bés the home and the remaining land. Thehjoymentof the property advanced, or the time of deatthef
courtshall deny a petition for division unledivision is clearly decedentf that occurs first.

appropriateunder the circumstances and can be made withoutiistory: 1993 a. 486

prejudiceto the rights of all persons interested in the estate. . . e
History: 1993 a. 486 852.13 Right to disclaim intestate share.  Any person to

o whom property would otherwise pass undeB52.01may dis
852.11 Advancement in intestate estate. (1) WHENGIFT  claim all or part of the property as provided unde853.40
IS AN ADVANCE. A gift by thedecedent during the decedsriife- History: 1973 c. 2381977 c. 309
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